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ity Par ker , Appellant. Humphry Burroughs and -- 
| George Reyno las. Reſpondents, 


The Appellants C A 8 E. 


a Decree 11 Chancery made the 17th of November laſt, Whereby 
an Award made between the Parties is ſet aſide. 


Hat by Articles of Marriage between the Appellant and his late Wife; it was agreed that her Eſtate (except ſome Leaſe- 
hold houſes) ſhould notwithſtanding the Intended Marriage be at her own Diſpoſe by Deed or Will. 
That the Appellant being a Member of che Church of England, and his Wife and her "Truſtees 4nabapiifs, ſeveral differencies 
did arife, and as he conceived were occaſioned by ſome of the Anabaptiſtr, and particularly by the Reſpondent Burroughs. 


31 Zulp,169r, That afcerwards by mediation of Friends they came to a ſecond agreement, that the Appellant and his V ife reſpectively might live 


and cohabit together, or ſeperate at each of cheir Wills and Pleaſures ; and for her diſpoſal of her Eſtate as the thought fit. 

The Appellant's ſaid late Wife being very ill of a ſpotted Fever, whereof ſhe after dyed, a Will was pretended to be made by her(when 
in truth ſhe was non Compo-) whereby it was pretended ſhe gave 1091, Legacy to one William Tayloy her Siſter's Son, and next of kin, and 
after ſome other ſmall Legacies (as was pretended) gave the Reſidue of her Eſtate to the Reſpondents, who were named Executors in 
the ſaid pretended Will, but no ways related to her. And upon her death the Reſpondents under colour of the pretended Will poſſeſsd 


themſelves of her Eſtate (when the Appellant was in the Country, and had no notice of her death) and privately and by ſurprize proved 


the Will in common Form in the conſiſto ry Court of the Lord Biſhop of Londen. 

That the Apellant ſo ſoon as he had notice thereof, call'd in queſtion the validity of the ſaid Will, and ſeveral'Witneſſes were thereup. 
on examined, and the Cauſe heard before Dr Newton the proper Judge thereof, and upon a full hearing, Sentence was pronounced and 
given againſt the ſaid pretended Will, as ill obtained, and when the Appellant's ſaid Wife was not Compos Mentis, and Adminiſtration of 
her Eſtate was granted tothe Appellant. | ; | 

That the Reſpondents (tho they had 4 Council at the hearing) appealed from the ſaid Sentence, and afterwards propoſed a Refe- 
rence, and employed ſeveral perſons to perſwade the Appellant to name Dr Oates for a Referree, which the Appellant objected to, for that 
the ſaid Doctor was the Teacher of the Congregation, whereof the Reſpondent Burroughs was an elder or Deacon, but propoſed Dr 
Oldiſh the Reſpondent's Advocate to be ſole Referree, which being refuſed by the Reſpondent Burroughs, and he inſiſting to have Dr Oates 
the Referree, at laſt by the perſwaſions ofthe Reſpondent and his Attorney and Agents, the Appellant conſented thereunto. 

That the Reſpondent Attorney drew Bonds of Arbitration of 4000 J. penalty, which were Executed at the Reſpondent Reynold's houſe 
the next day, conditioned to perform the Doctor's award. | 

That Dr Oates took upon him the Arbitration, and appointed ſeveral days to hear the Parties and their Witneſſes, and having ſo done 
on the 26th of December 1700 made his Award, thereby confirming the Sentence againſt the pretended Will, and Awarded the Appellant 
the Leaſehold Eſtate, and 1500 J. in lieu of the refidue of the Appellant's Wifes Eſtate and mutual Releaſesto be executed. 

That the Reſpondents to tire out the Appellant having got the Money in their hands, exhibited their Bill into the Court of Chancery, 
to ſet aſide the ſaid Award, to which Bill the Appellant and Dr Oates put in their ſeveral Anſwers, and Witneſſes were examined on both 
ſides, | EE 

The Cauſe was heard before the Right Honourable the Lord Keeper, who Decreed the Award to be let aſide, as not fairly made and 
obtained, from which Decree this Appeal is brought. 

That the ſaid Award was not fairly obtained. a : : 

The Appellant inſiſts that the ſaid Award was fairly obtained. the Reſpondents not making appear any indirect Practiſes upon the Appel- 


lant, tho the Appellant hopes he hath fully proved the Reſpondent Burroughs, and Joſeph Fackſon (a principal Witneſs for the Reſpon 


dents,) and other the Reſpondent's Friends and Relations endeavoured by Evil Practiſes to obtain an Award in their favour (vix.) by offer- 


ing the Doctor great Rewards, and Solliciting him for the Honour of God, jor the ſake cf the Goſpel, ard for the ſake and intereſt of the Anabaptiſts. 


It was objected that the Doctor had expreſſed himſelf prejudiced againſt the Reſpondent. 

The expreſſions (if any) were ſpoken nine weeks before the Reference, and unknown to the Appellant ; and Pope the Reſpondent's 
Witneſs and intimate Friend, that pretends to prove the ſame was preſent when the Doctor was propoſed for the Referree, and was alſo 
a Witnels to the bonds of Arbitration. en 6 

The Appellant ovght not to ſuffer by any precedent miſunderſtanding between the Doctor and the Reſpondents, eſpecially ſince the 
Doctor was an Arbitrator of their own chooting, for if that ſhould be fo, then the Award muſt be bad for the Appellant, but if made in 
favour of the Reſpondents, muſt he good for them, which ſhews the unteaſonableneſs of this Objection. 

That the Doctor behaved himſelf partially to the Reſpondents, and did not fully hear all their Witneſſes, and very much diſcouraged 
them. | | 

It is proved that Dr Oates fully heard all che Reſpondents Witneſſes taking up ſeveral days for that purpoſe, that at the concluſion 
of each day of hearing them, the Reſpondents thanked the Doctor, and declared he had behaved himſelf fairly and impartially. 

During the time of the Examination and a fortnight after, and until the Award was made, there was no complaint of any partiality in 
the Doctor, or not heating the Witneſſes. 

The money awarded exceeds the Eltate, which is alledged not to be above i190 J. and the Doctor hath awarded 1500 l. beſides the 
houſes. | 6 

TheReſpondents may have much more in their hands than what is awarded; and the Arbitrator was of that opinion, and therefore 
awarded th: Appellant to releaſe rhe Reſpondents on payment of 1502 1, | 

'Tis plain in proof, that the Wife's Eſtate was on the marriage of the Appellant between x5 and 5 ©00 J. That the ppellant lived buta littls 
while with her, and Had but 800 J. thereof, and a few ſmall Houſes of the value of 400. /. And that during the ſeperation {he liv'd very ſpa- 
ingly and incre: fed her Eſtate. That a little before her death ſhe often declared le wou'd make one Hannah Mereton a young Girl, and 
her near Relation, who dy'd juſt befote her worth between 3 and 4000 J. And that the Reſpondent Burroughs had ſeveral hundreds of 
pounds of hers in his hands, And the Reſpondents privately poſſeſſed themſelves of all ar her Death. 

That in May before her Death, ſhe ſhewed 2 Bonds under the Reſpondent Burroughs his hand, one for payment of eo and another 
for payment of 520 J. and a Note for payment of 500 /. more, and about a month or leſs before her Death ſhe again ſhewed the ſame Bonds. 
That the Doctor having declared to the Reſpondent Burroughs his diſſatisfaction as to the Inventory, in regard thole two Bonds were o- 
mitted, andrequiring him to give in a newlaventory upon Oath, was anſwered by Burronghs, he might give the Appellant what he plea: 
ted rather than oblidze him thereto. 


Wherefore it is humbly hoped the Decree ſhall be Reverſed, 
Sam. Dodd. 


